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Environmental due diligence for industrial mergers and acquisi- 

tions has traditionally been viewed as ensuring that environ- 

mental liabilities associated with on-site contamination and reg- 

ulatory compliance issues are fully accounted for in  the trans- 

action. However, this focus fails to obtain information on a 

number of potential strategic risk issues, nor does i t  provide for 

the type of proactive business planning that can add tremendous 

value to the overall due diligence process for industrial mergers 

and acquisitions. To eliminate these critical shortcomings, strate- 

gic environmental management (SEM) concepts need to be incor- 

porated into the environmental due diligence process. This paper 

provides guidance on the incorporation and implementation of 

SEM reviews in these types of projects. This guidance includes ex- 

amples of the types of objectives that SEM reviews can encompass 

to better ensure the integration of environmental issues with 

overall business planning efforts conducted during the due dili- 

gence process, in  order to obtain a competitive advantage. 
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M ergers and acquisitions continue to drive business ac- 
tivities in an increasing nu~i iber  of con~inerci ,~l  and 

industrial sectors. In 2000, the United States posted another 
record number of transactions worth an estimated $1.74 
trillion.' The torrid pace of activity has continued despite 
the fact that studies o n  post-merger and acquisition perfor- 

mance indicate that almost half of these transactions will 
have a negative effect on long-term company per-formance 
and shareholder value.' This lackluster post-perfc)rmance is 
attributed to  a number of reasons, including paying too 
much for a target company, lack of clear strategic business 
plans, poor knowledge of the competition, and simply bad 
due diligence.' 

Lhe  diligence fur environmental issues has traditionally 
heen viewed as cnsuring that environmental liabilities asso- 
ciated with on-site contamination issues are fully aciounted 
for in a transaction. This is especially true for- industrial fa- 
cilities with a long histor-y of operations involving the use 
and handling of hazardous substances. 

The standard appr-c~)ach t o  environnwntal due diligence is 
the performance of a Phase I environment a 1 site .' assessment 
(Phase 1 ESA) or  similar study to identify recognize~i envi- 
ronmental conditions associated with potential releases of 
hazardous substances (i.e., contaminatic~)n) at a site. Recog- 
nized environmental conditions are defined as the "pres- 
ence or likely presence of any hazardous substances o r  pe- 
tr-oleum products on a property under conditions that indi- 
cate an existing release, a past I-elease, o r  a inaterial threat of 
a release of any hazardous substances or petroleum products 
into structures o n  the property o r  into the ground, ground- 
water, or surface water at a p r ~ p e r t y . " ~  

Incr-rasing awareness of the potential adverse impact of en-  
vironmentnl containination liabilities has increased the num- 
ber of Phase 1 ESAs ionducted in the United States more than 
ten-fold during the past decade. Unfortunately, this tremen- 
dous growth has not  resulted in a material expansion in 
the scope or  objectives of the Phase 1 ESA pr-ocess.' 

In recognition of these limitations, environmental due  dili- 
gence for industrial mergers and acquisitions h. '1s . I ~ C I - e a s -  ' 

l ' h i h  pdpe~.  is based o n  tlic cxp~ns ion  of '1 presentation m ~ d e  a t  the 
Cleveland R,lr :\uociation's  roo^ Fnv~rtinmcntal 1,aw Sympohium held in 
Cleveland, (~)hio, on  Kovemhe~- 14, 2001. 
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